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Much of the relevant legislation requires airports to provide space for respective border agencies, 
but does not specify what this looks like. While agencies normally provide specifications, these do 
not have sufficient legislative backing, and often areas provided are insufficient to allow for efficient 
and effective delivery of aviation and border security outcomes and efficient passenger facilitation. It 
can also lead to insufficient space for agency staff to work in healthy and safe working 
environments.  

Airports’ and government’s needs are not sufficiently aligned 

All parties (relevant agencies, airports and airlines) have incentives to ensure New Zealand’s 
aviation system is safe, secure and efficient, and that our border promotes smooth passenger 
facilitation and good passenger experiences at airports and promotes our national interests. We 
collectively have an interest in preserving the reputation of New Zealand as a competitive and safe 
destination for business, trade and travel. New Zealand’s experience during COVID-19 has shown 
the importance and benefits of working collaboratively more than ever, and airports and government 
have worked together well during this time. 

However, airports’ incentives can compete with government objectives where these require use of 
airport floor space that could otherwise be used for commercial purposes, leading airport operators 
to prioritise commercial outcomes. For example, an airport may choose to invest first and more 
heavily in profit making parts of its business, while applying a just-in-time, or minimum required, 
investment approach to relevant agencies’ needs. Increasing revenue will be important for airports 
trying to rebuild commercial revenue streams as quickly as possible once passengers start returning 
following the global response to COVID-19.  

On the other side, relevant agencies may not always provide sufficient advance warning of 
infrastructure and spatial needs at airports, and do not always provide a sufficiently coordinated 
approach across agencies. This makes the challenge for airports to plan infrastructure that meets 
the needs of its customers and agencies more difficult than it needs to be.  

These factors can lead to inadequate prioritisation of space, infrastructure and investment for 
facilities that would contribute to government objectives and needs. If this is not addressed, these 
factors are likely to lead to greater challenges in the future. There is a risk that inaction now could 
lead to a quagmire of interrelated issues around evolving border and security requirements, 
passenger volume growth and major airport infrastructure planning.  

Existing mechanisms are not effective to ensure compliance 

The regulatory tools for ensuring effective compliance and cooperation from airports are limited and, 
in many cases, not effective. Agencies can use fines when an airport is non-compliant with their 
duties or obligations under transport or border legislation. However, these tend to be small, for 
example $25,000 in the Customs and Excise Act or $30,000 under Civil Aviation Rules. These 
amounts are unlikely to be of sufficient incentive when dealing with an airport with annual revenue in 
the hundreds of millions of dollars (pre-COVID-19 figures). 

In the event of non-compliance, agencies can take drastic measures, such as revoking an airport’s 
aviation document or other approval to operate as a port. However, this is not a realistic option at 
larger international airports, such as Auckland, where revoking such an approval would effectively 
shut down air transport operations and have widespread adverse outcomes for New Zealand. For 
this reason, larger airports are likely to view this as an unrealistic option on the part of agencies, and 
for agencies there are significant disincentives to using these measures. 
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There has also been a pattern of delays and/or changes to infrastructure plans and timelines by 
airports, which has impeded the ability of relevant agencies to engage with them effectively. For 
these reasons, we believe informal cooperation alone is not sufficient. It can work in certain 
circumstances, and at certain times, however it cannot be relied upon to consistently and 
sustainably ensure that government policy outcomes are adequately provided for at airports.  

This approach does not directly address airports’ need to reliably receive information from agencies 
at the right time to build it into early spatial and infrastructure planning. 

Option Two – Strengthen existing levers across aviation and border legislation 

Agencies could seek to create stronger and better aligned powers, remedies, and graduated 
penalties under their respective legislative frameworks. This could include additional obligations for 
airports to consult with government on spatial plans or to produce an action plan if requested by the 
Secretary. 

This approach would improve border and aviation security sector outcomes by setting out clear 
expectations and processes. It could improve consistency across the relevant legislative 
frameworks. 

As with Option One, greater collaboration could be encouraged through coordinating groups such as 
the Border Executive Board and at aviation forums. This could be done informally, and does not by 
itself require legislative amendment. 

The issues with this option include:  

• it does not address the airports’ concern about relevant agencies not signalling their needs in 
advance, or failing to align their respective needs  

• it involves multiple regulatory approaches that may address individual agency issues, but not in 
a way that encourages a collective approach by the relevant parties to build relationships, 
understanding and joint planning 

• it requires amending multiple legislative regimes, and 

• it relies on punitive action by regulators. 

Neither Option One nor Option Two is likely to support strengthened relationships and 
outcomes at airports that are sustainable 

While these options may in some cases provide greater regulatory incentives, neither achieves the 
objective of ensuring border agencies and airports work together more strategically to achieve public 
policy objectives. Nor do they give airports the certainty they need about government agency 
requirements into the future to inform their commercial decision-making. 

Option Three – Enforceable Regulatory Undertakings (ERUs) 

Option Three is to add mechanisms empowering greater alignment and cooperation to the airport 
registration regime. Many airports would continue to operate as they do under the status quo. The 
additional requirements associated with this option would only apply to the subset of airports where 
relevant agencies routinely operate, and the agencies that operate there.  

We propose that airports where one or more relevant agencies routinely operate will be required to 
develop a plan called an ERU. Key characteristics of the ERU are that it: 

• is required at registered airports that are security designated aerodromes, or where border 
agencies routinely operate 

• must specify projects, plans and milestones to meet requirements of each relevant agency 

• reflects a collaborate view from agencies about their respective needs, and 

• is approved by the Secretary and then becomes enforceable by the Secretary and through 
Courts. 
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The Ministry has reviewed its original characterisation of the problem taking into account 
concerns presented by industry stakeholders 

Airports raised concerns that the licensing approach would risk: 

• consolidating an untested approach in primary legislation, limiting flexibility if amendments are 
needed later  

• duplicating or complicating existing airport planning processes, which operate on a different 
timeframe to the proposed licensing regime and political cycles 

• exacerbating previous tensions, rather than overcoming them 

• exposing airport regulation and operation to undue political influence through requirements that 
involve the Minister of Transport 

• the Secretary prioritising security and safety outcomes over reasonable cost considerations, and 

• regulatory overreach into airports’ commercial decisions and their relationship to broader 
transport outcomes (with flow on costs to airlines). 

Airports are generally supportive of the proposal to enable a form of action plan (now presented as 
ERUs), but do not agree that this should be tied to a licensing regime. As a result, the Ministry 
worked with stakeholders to develop the proposed registration regime. 
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Attachment 1: A3 visualisation of the proposed airport registration regime, including Enforceable Regulatory Undertakings (ERUs) 




